
Late payment in commercial transactions

EU opens infringement procedure against Malta

by Christopher Scicluna 
The European Union has opened an infringement procedure against Malta, giving the country formal notice that unless the directive on combating late payment in commercial transactions is transposed into law by the end of this month, an infringement situation would be declared.

The government would then have another month within which to rectify the situation or the case will be presented to court.

The warning was given by the European Commission's Enterprise and Industry DG Unit, which falls under the responsibility of deputy EU Commission President Gunther Verheugen.

The commission insists that the directive was incorrectly transposed in the Business Promotion Act. Justice Minister Tonio Borg, replying to a parliamentary question last week, said the Ministry for Investment, Industry and IT, which is responsible for the operation of the Business Promotion Act, has held consultations on the issue with Malta Enterprise and the Ministry of Finance. He said legislative amendments were being drafted to be incorporated within the Commercial Code. No date on when the proposed legislation would come before Parliament was given.

The Justice Ministry and the Investment Ministry in a joint statement in reply to questions said: "The transposition of the late payment directive is in its final stages. The necessary legal instrument is presently being drafted."

Josef Busuttil, administrator at the Malta Association of Credit Management said he could not understand why the government was taking so long to act.

"We have been in the EU for almost a year, and this is something which should have been seen to before accession. The commercial sector is an important cog in the economy yet is has not been given this important tool with which to work more efficiently."

Cases filed before the local courts and tribunals last year alone involved claims for Lm11 million by businesses seeking overdue payment, and Mr Busuttil said that was only the tip of the iceberg.

"Businesses go to the courts only as a last resort. Cases take long to be decided, court costs are often higher than the outstanding amounts, and even when a claim is upheld, enforcement of court judgments leaves much to be desired."

Among the major differences between the late payment provisions in the Business Promotion Act and the directive is that the former only applies to payment to micro enterprises. In contrast, the EU directive is applicable to all business transactions irrespective of the size of the commercial sector, including transactions with the government and local government.

In terms of the directive, if the date or term for payment is not fixed in a contract of sale, interest shall become payable automatically - without the need for a reminder - 30 days following the date of receipt by the debtor of the invoice, or 30 days after the date of receipt of the goods or services. In Malta's case, this 30 day limit applies only to micro enterprises.

The penalty interest rate laid down by the directive is seven per cent above the Central Bank rate (a total of 10.25 per cent) whereas Maltese law only establishes a minimum penalty interest of not less than eight per cent.

The directive says an enforceable title (court order or judgment) for unchallenged claims would be obtained within 90 days from when legal proceedings are instituted in court. Here again, this proviso in Maltese law only applies to limited amounts.

In terms of the directive, creditors would retain title of goods until payment is completed in full.
